QUARTERLY NEWSLETTER
Spring 2021
Dear clients and colleagues,
Welcome to the spring edition of our newsletter. In this edition we provide a Gibraltar Covid-19
update, an overview of the taxation agreements that Gibraltar successfully established with
Spain and the United Kingdom and the recent amendments to the Proceeds of Crime Act which
followed Moneyval’s review of Gibraltar. We also keep you abreast with events and news from
within Finsbury Trust.
This spring we are wholly thankful in Gibraltar for our world leading vaccination program which
in a few short months has helped to entirely eradicate the virus from the resident population.
We hope the current status endures going forward and we hope and pray our clients and
colleagues across the world achieve similar resulting success in their respective battles against
the ongoing pandemic.
We hope you find this edition of our quarterly newsletter useful. Please do not hesitate to share
any feedback or views as we are always looking to strengthen and improve our communication
with you.
Stay Safe!
David Cuby
Chairman

GIBRALTAR COVID-19 UPDATE
Remarkable vaccine programme
In January Gibraltar experienced its deadliest
month in 100 years, with an unprecedented loss
of life due to the pandemic. It has now been 3
months since the Pfizer/BioNtech vaccines first
arrived in Gibraltar, transported by the Royal Air
Force.
Gibraltar has to date administered approximately
68,000 doses of the vaccine, including
approximately 36,000 first doses. Gibraltar’s
resident population is just shy of 34,000. With the
vast majority of the adult population fully
vaccinated, including a remarkable 98% of the
over 60s, Gibraltar vaccine program has also
extended to Spanish residents who ordinarily
work in Gibraltar.
Following weeks of no Covid cases in Gibraltar’s
resident population, UK’s Ambassador for Health
to the Overseas Territories Professor Ian
Cummings described Gibraltar a as “beacon of
hope for the world”.

With the remarkable improvements in the battle
against the virus, Gibraltar broadened it air
connection routes to the UK and now has direct
flights to Heathrow, Gatwick, Luton, London City,
Manchester , Birmingham, Bristol, Southampton
and Edinburgh.
Finsbury Trust
In line with easing of restrictions in Gibraltar, all
Finsbury Trust members of staff have returned to
work from the office. Client meetings at the office
have also resumed, albeit with certain Covid
protocols in place. Visitors are required to
complete a COVID-19 questionnaire and
undertake a Covid test or wear a mask, if they
have not already vaccinated.
As a precaution, Finsbury Trust continues to have
in place strict hygiene and disinfection
procedures, however vaccinated staff are no
longer required to wear a mask in the office
common areas and meeting rooms.

Unlocking the Rock
Lockdown restrictions began to ease in February
and as from 1st March, Gibraltar salons, bars,
cafes and restaurants re-opened. From 8th April,
masks were no longer required in public places,
although they remain a requirement in retail
outlets and public transport.
Restrictions on the number of people sitting
together in catering establishments were
removed on April 12th. Moreover, those who have
been fully vaccinated and identified as close
contacts of Covid patients, are no longer required
to self- isolate.
The heavy easing of restrictions has returned
much of life in Gibraltar to pre-Covid normality.
On March 27th Gibraltar hosted a fully vaccinated
world Heavyweight title fight and on March 30th
Gibraltar hosted the world’s first fully vaccinated
international football match, where spectators
watched Gibraltar play against Netherlands in a
FIFA World Cup qualifier match.
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GIBRALTAR – SPAIN TAX AGREEMENT
Overview
On 4th March 2021 an international agreement to
improve tax co-operation between authorities in
Spain and Gibraltar came into force. The
Agreement, entered in to between Spain and the
UK, was published in Spain’s official State Bulletin
on 13th March 2021. This is the UK’s first
international agreement with Spain regarding
Gibraltar since the 1783 Treaty of Paris. The
Agreement creates a set of rules to define tax
residency, prevent double taxation and introduce
transparency between Spain and Gibraltar on tax
matters.
On 26th February the Agreement was added to
the schedules of the Gibraltar Income Tax Act
2010. Nevertheless, some of the provisions of the
Agreement do not take effect until the start of
the tax year following entry into force. Gibraltar’s
tax year runs from the 1st of July to the 30th of
June and Spain’s tax year runs from the 1st of
January to the 31st of December.
The Agreement is a seminal event in the
evolution of Gibraltar as a premier tax-compliant
international finance centre. This is the first time
that Gibraltar is accepted by Spain as a separate
tax system and in particular that Spain accepts
Gibraltar’s territorial tax system, after years of
denouncing it. Following the Agreement, Spain
withdrew a legal action claim in the EU Courts of
Justice against Gibraltar’s territorial tax system.
After a history of confrontation, the Agreement
cultivates a new culture of cooperation between
Spain and Gibraltar. The Agreement serves to
normalise Gibraltar’s relationship with Spain, as
evidenced by Spain’s removal of Gibraltar from its
list of tax havens.

The landmark Agreement focuses on four areas:
•
•
•
•

Residency rules for individuals
Residency rules for entities
Double taxation relief
Exchange of information and administrative
assistance between the tax authorities

The game changer for Gibraltar
The Agreement is unique as it deviates from
international and OECD models. It is a bespoke
arrangement accommodating both Spain’s
resident-based tax system and Gibraltar’s source
based tax system.
The Agreement is a significant collaboration
between Gibraltar and Spain and it paves the
ground for Gibraltar to enter tax treaties with
other countries. The Agreement was swiftly
followed by a Double Tax Treaty between
Gibraltar and the UK, under the OECD model.
With signing of the Agreement, Spain removed its
veto over Gibraltar joining the OECD’s Base
Erosion and Profits Shifting (BEPS) programme.
The Agreement therefore reinforces Gibraltar’s
commitment to transparency, exchange of
information and tax compliance.
The Agreement is a recognition of the Gibraltar
Status Act and is the first international legal
recognition of Gibraltarians' rights whereby the
Gibraltarian is identified as a distinct nationality
by Spain.

The Agreement also increases administrative
cooperation. It reinforces cooperation through a
liaison body and a joint coordination committee.
However, the Agreement does not imply any
change with respect to the Spanish or British
position regarding sovereignty and jurisdiction in
relation to Gibraltar.
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GIBRALTAR – SPAIN TAX AGREEMENT (Contd.)
Residency rules for individuals
Under the Agreement, natural persons shall be
deemed tax resident in Spain when any of the
following circumstances exist:

Residency rules for entities
Under the Agreement, legal persons, entities and
other legal structures or arrangements are tax
resident in Spain when any of the following exists:

i.

They spend over 183 overnight stays in Spain
during a calendar year. Sporadic absences in
either Spain or Gibraltar shall be added to
the time where these individuals spend the
majority of their overnight stays;

i.

Majority of the assets, whether held directly
or indirectly, are located in Spain;

ii.

Majority of the income accrued in a calendar
year derive from sources in Spain;

Where a spouse (from who they are not
legally separated) or the natural person with
whom a similar relationship has been
established,
and/or
any
dependent
ascendants or descendants, resides or reside
habitually in Spain;

iii. Majority of the natural persons in effective
management are tax resident in Spain; or

ii.

iii. The only permanent home at their disposal is
in Spain; or
iv. Two thirds of their net assets held directly, or
indirectly, are located in Spain.
If the criteria above are not fulfilled, natural
persons may still be considered tax resident in
Spain, unless they can demonstrate that they
have a permanent home for their exclusive use in
Gibraltar and remain in Gibraltar for over 183
days per year.
Following the Agreement, Spanish nationals who
move residency to Gibraltar are considered tax
residents of Spain indefinitely. Non-Spanish
nationals and Gibraltarians will be treated as
Spanish tax residents for 4 years following a
relocation to Gibraltar.
Individuals deemed to be tax resident in Spain
will typically incur tax on worldwide income and
gains (subject to DTT relief and treaty exemption),
as well as gift tax, inheritance tax and wealth tax.
They will also be required to file returns and
report on certain assets held outside Spain, in
accordance with Spanish laws.

iv. Majority of the ownership, control or profitsharing rights are under direct or indirect
control of Spanish tax residents or entities
related to tax residents in Spain.
In connection with criteria iii. and iv., the
Agreement includes a series of tests that if met,
enable the entity to rely on a Grandfathering
safeguard provision to retain its tax residency in
Gibraltar. This safeguard is available where the
entity satisfies all the following 5 conditions:
i.

Has a fixed place of business in Gibraltar with
adequate
employees
and
operating
expenditure with regard to the core income
generating activities;

ii.

Is subject to and pays Gibraltar corporation
tax on profits at the prevailing rate (currently
10 or 20%);

iii. Has operated in Gibraltar without
interruption or change since inception or 1st
January 2011;
iv. Has from inception through 2018 accrued
and derived at least 75% of income in
Gibraltar; and
v.

Has Spanish sourced income in 2018 of less
than: 5% of turnover over €6m; 10% of
turnover between €3m and €6m; or 15% of
turnover less than €3m.
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GIBRALTAR – SPAIN TAX AGREEMENT (Contd.)
Legal persons, entities and other legal structures
incorporated before 16th November 2018 that
trigger the Spanish residency rules are eligible to
apply for the Grandfathering Safeguard
Provision. Completed forms should be filed at the
Gibraltar Income Tax Office by 7th May 2021. The
form can be found here.
The form requires evidence that the Gibraltar
residency requirements are met. This includes:
evidencing a fixed place of business in Gibraltar;
payment of corporation tax; operation in
Gibraltar between the date of incorporation and
31st December 2018; more than 75% of income
for the period preceding 31st December derived
from sources in Gibraltar; and that the Spanish
income criteria are met. The form also requires
information on legal and beneficial ownership
and the effective management.
Gibraltar Companies
Gibraltar companies owning a majority of Spanish
assets, either directly or indirectly, will be
deemed to be a Spanish tax resident and will have
the same obligations as a Spanish company. In
addition, Gibraltar companies will be deemed tax
resident in Spain where the majority of their
income is generated in Spain or the majority of
owners or natural persons in charge of effective
management are tax residents in Spain.
Double taxation relief
The Agreement is designed to eliminate double
taxation between Gibraltar and Spain, however it
does not change the Gibraltar taxing rights of
income accrued or derived in Gibraltar, nor the
Spanish taxing rights over individuals who reside
in Spain but work in Gibraltar.
The Treaty provides elimination of double
taxation in accordance with domestic law. Where
entities or trusts that become tax resident in
Spain pay tax in Gibraltar, there are circumstances
in which Spain will give unilateral tax relief to the
amount of tax paid in Gibraltar, however such
companies or trusts are taxable throughout that
period in Spain under Spanish law on income and
assets worldwide, including Gibraltar.

Information exchange and administrative
assistance
The Agreement provides for enhanced
administrative cooperation and information
exchange for the purpose of tax enforcement and
collection. A Joint Cooperation Committee is
established to supervise and coordinate the
cooperation activities.
The Agreement commits Gibraltar to the
exchange of information, in particular over
workers in Gibraltar who reside in Spain within
80km of Gibraltar. As part of the Agreement,
Gibraltar will provide:
i.

Information on vessels, aircraft and motor
vehicles newly registered in Spain related to
tax residents in Gibraltar;

ii.

Direct and free access to the Gibraltar
Registrar of Companies & Land Registry; and

iii. Direct access to Gibraltar’s beneficial
ownership register (a public register), or on
request to the Commissioner of Income Tax
on companies, partnerships or foundations.
The Agreement comprises the following
administrative cooperation arrangements:
i.

Exchange of information, whether automatic,
spontaneous or on request, including
simultaneous or join tax examinations;

ii.

Assistance
with
collection,
measures of conservancy; and

including

iii. Serving or transfer of documents.
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UK - GIBRALTAR DOUBLE TAX TREATY
The UK and Gibraltar Double Taxation Agreement
(the “Treaty”) which is based on the OECD Model
Tax Convention was signed on 15th October 2019
and entered into force on 24th March 2020.
Overview
The main purpose of this Treaty is to eliminate
double taxation between residents in Gibraltar
and/or the United Kingdom in respect to taxes
and income gains. The Treaty takes effect in the
United Kingdom from:
• 1st May 2020 for taxes withheld at source
• 6th April 2020 for Income tax and CGT
• 1st April 2020 for Corporation tax
The Treaty takes effect in Gibraltar from:
• 1st May 2020 for taxes withheld at source
• 1st July 2020 for Income tax
• 1st July 2020 for Corporation tax
Who does it apply to?
• Persons who are resident in one or both
territories of Gibraltar and the UK.
• A person as per Article 1 of the Treaty is an
individual, company, or any other body of
persons including trusts.
• A resident as per Article 4 of the Treaty is any
person liable to tax by virtue of their domicile,
residence, place of management, place or
incorporation etc.
• Football clubs, partnerships, Limited Liability
Partnerships (LLPs) and unincorporated
associations cannot be resident as per the
Treaty.
Residence tiebreaker
Where a person is resident in both jurisdictions, a
tie breaker is applied. An individual will be
deemed resident in the territory where he/she
has a permanent home. If the individual has no
permanent home then they will be deemed
resident in the place where the individual has
personal and economic relations, in other words,
centre of vital interests.

If the individual has no centre of vital interests
and permanent home, then the individual is
deemed resident where he/she is in habitual
abode. If he/she has a habitual abode in both
territories, then the competent authorities will
settle the question by mutual agreement. If no
agreement has been reached, the individual will
not benefit from the Treaty provisions.
For corporates the competent authorities will
endeavour to determine residence by mutual
agreement. They will consider the place of
effective management, place of incorporation and
any other relevant factors.
Business profits
Profits of an enterprise resident in a territory will
only be taxable in that territory, unless the
enterprise carries on business in the other
territory through a permanent establishment. If
that is the case then profits attributable to that
permanent establishment may be taxed in the
country of the permanent establishment. The
permanent establishment will be expected to
make the profits which are attributable as if they
were a separate enterprise.
Dividends
Dividends paid by a company resident in territory
A to a tax resident in territory B can be taxed in
territory B. They can also be taxed in territory A.
Where the beneficial owner of the dividends is a
resident of the receiving territory then the
dividend will be tax free in the issuing territory.
Mutual agreement procedure
A tax payer can present a complaint under the
Treaty to either authority, within 3 years of the
action which led to tax charged against the Treaty
provisions. If the authority receiving the
complaint cannot resolve the matter, it will try to
reach an agreement with the other territory.
However, if both territories fail to reach an
agreement, the tax payer loses the protection of
the Treaty.
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POCA LEGISLATIVE AMENDMENTS - GENERAL
Following certain recommendations identified in
the Moneyval Report over Gibraltar, as discussed
in the last edition of our quarterly newsletter,
amendments have been made to Gibraltar’s
legislative framework by the implementation of
the Proceeds of Crime (Miscellaneous
Amendments) Act 2021 and Proceeds of Crime
Act 2015 (Amendment) Regulations 2021,
amongst several other pieces of legislation.
Proceeds of Crime Act 2015 (POCA)
POCA is the main piece of legislation which has
been amended as it is through POCA that
regulatory adherence to the Financial Action Task
Force (FATF) standards is generally achieved.
Customer Due Diligence (CDD)
Section 11(2) POCA now requires CDD measures
to be applied on the basis of materiality as well as
on a risk sensitive basis. The legislative wording
has been amended to reflect the materiality of a
risk posed by the customer when applying CDD
requirements.
Section 11 (5A) POCA has been added in light of
the Moneyval Report and creates an obligation to
not pursue the CDD process if a firm believes this
might tip-off the customer.
Section 26 POCA includes policies and procedures
that are proportionate in nature and size and
become compulsory for all regulated entities. It is
compulsory for all Relevant Financial Businesses
(RFBs) to:
i.

implement CDD measures and ongoing
monitoring;

ii.

maintain internal and external reporting and
record keeping;

A RFB is required to monitor the implementation
of policies, controls and procedures above,
including augmenting these with enhanced risks
that are identified. Moreover, a RFB must
undertake an independent audit function for the
purposes of testing the policies, controls and
procedures, with such functions having regard to
the size and nature of the business.
Political Exposed Person (PEP)
The previous requirement to establish a PEP’s
source of funds and wealth did not cover
customers already on-boarded at the time of the
adoption of POCA. Section 20(1)(b) has been
broadened to include that the firms should
establish a source of funds/wealth involved in
that business relationship, even for clients
already on-boarded and not just for new
customers.

Non-preferential treatment of EU for geographic
risk
The amendments to POCA include that RFBs are
required to assess the risk of all geographical risk
factors, including whether these are highlighted
in the National Risk Assessment (NRA) or not,
and it does not rule out EU member states. This
means that customers and/or UBOs present in
the EU are not necessarily considered as low risk
if the NRA has additional information that would
suggest otherwise.

iii. keep internal controls;
iv. assess and manage risk; and
v.

appoint compliance management function to
a compliance officer at management level.
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POCA LEGISLATIVE AMENDMENTS – VIRTUAL ASSETS
On 22nd March 2021, the Government of Gibraltar
made further amendments to POCA. These
amendments were gazetted by The Proceeds of
Crime Act 2015 (Transfer of Virtual Assets)
Regulations 2021.
Definition of Virtual Assets
As per Section 7 of POCA, virtual assets have
been defined to mean a digital representation of
value that can be digitally traded, or transferred,
and can be used for payment or investment
purposes, but does not include digital
representations of fiat currencies or financial
instruments specified in paragraph 46 of Schedule
2 to the Financial Services Act 2019.
Customer Due Diligence
The regulations will now require Virtual Asset
Service
Providers
(VASPs),
including
cryptocurrency exchange, Bitcoin ATMs, P2P
Exchanges, Custody Providers, OTC Desk and
Decentralised Exchanges (DEXs), to obtain and
maintain information on their customers where
there is a transaction value of €1,000 or more.
The previous de minimis threshold triggering a
requirement for CDD was €15,000.
Relevant Financial Business Registration
The revised regulations introduce obligations on
various businesses such as external accountants,
tax advisors and groups that receive, whether on
their own account or on behalf of another
person, proceeds from the sale of tokenised
digital assets involving the use of Distributed
Ledger Technology (DLT) or a similar means of
recording a digital representation of an asset. In
addition the regulations introduce obligations on
persons, who by way of business, use DLT to
exchange units of value, arrange or make
arrangements, with a view to the exchange of
units of value using DLT.

The RFB Regulations impose a requirement on
these identified businesses not to carry out any
business unless they are included in the register
or are subject to supervision by a relevant
supervisory authority. In other words, a regulated
businesses, in terms of a relevant financial
business, would not have to apply for a separate
registration.
RFBs are required to register and appoint a
Money Laundering Reporting Officer (MLRO),
who must be a fit and proper person, as per RFB
Regulation 7.
Transitional Arrangements
Under Regulation 12 of the RFB Regulations,
transitional arrangements are provided for RFBs
who were carrying on business immediately
before 22nd March 2021, and who intend to carry
on business as such. The Regulation provides that
the RFBs must apply for registration within 3
months of the 22nd March 2021.
Supervisory & Enforcement
The RFB Regulations provide that the Gibraltar
Financial Services Commission (GFSC) cover AntiMoney Laundering and Combatting the Financing
of Terrorism regulations. Therefore the GFSC may
use its power under Regulation 9 to suspend or
cancel a person’s registration if they deem the
person unfit, more specifically the MLRO’s
registration.
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FINSBURY TRUST NEWS
Promotions
We would like to congratulate….
•

Amanda Marsh for her new role as Corporate Services Manager

•

Mari Bell-Jones for her new role as Human Resources & Office Manager

•

Shailah Lopez for her new role as Senior Corporate Services Executive

•

Odile Peralta for her new role as Senior Corporate Services Executive

•

Justin Pou for his new role as Compliance Executive

•

Michelle Austin for her new role as Corporate Services Executive

•

Nicholas Henry for his new role as Senior Credit Controller

Achievements
We would also like to congratulate….
Dylan Torres for successfully completing Level 4 Association of Accounting
Technicians (AAT) Professional Diploma in Accounting. The qualification entails
clearing four levels and we are pleased to report that Dylan has topped the class at
most, if not all, the four levels. We wish Dylan all the very best in his promising
career ahead.

Finsbury Trust continuously invests in the career development of our staff. Our
training and career development initiatives enable members of staff to grow in their
professional life. Staff are encouraged and supported to undertake relevant
qualifications at different levels, increase their knowledge and stay ahead of the
curve, in order to continue to serve our clients with best in class expertise.
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FINSBURY TRUST NEWS
111 km challenge for the Gibraltar Health Authority (GHA)
The Finsbury family have been running, walking, cycling and swimming to meet our aim of
collectively exercising 111 km in support of the GHA. We are proud to report that we have not only
met our 111 km target but we have exceeded it and reached a total of 411.82 km of collective
exercise.
Our staff received sponsorships and made personal donations to raise funds to have treats delivered
to various GHA departments who are battling against the Covid outbreak. We raised a grand total of
£2,800 for this worthy cause, in appreciation and support of the doctors, nurses and other medical
staff on our front line.
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For more information, please feel free to get in touch with us.
Benjy Cuby
Chief Executive Officer
E: BCuby@finsburytrust.com
T: +350 200 40000

Bianca Daniell
Director
E: BDaniell@finsburytrust.com
T: +350 200 40000

LEGAL NOTICE AND DISCLAIMER:
Finsbury Trust & Corporate Services Limited (Finsbury Trust) has produced this newsletter with the aim of updating the
reader about the firm and its business environment. This newsletter provides only general information to the reader and
shall not be regarded as being of consultative character, legal or tax advice. This newsletter therefore cannot replace legal
and tax advice. Finsbury Trust recommends any person who may have an interest in making use of Gibraltar’s as a
jurisdiction in which to operate from, to seek formal legal and tax advice. Readers are also advised that laws, practices
and
11
conditions may change from time to time. Independent professional advice should therefore be sought in Gibraltar and
other relevant jurisdictions before taking any action on the basis of published material.
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